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NUCLEAR WASTE STORAGE (PROHIBITION) AMENDMENT BILL 2003 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 6:  Section 3 amended - 
Debate was adjourned after the clause had been partly considered.   

Clause put and passed. 

Clauses 7 and 8 put and passed  

Clause 9:  Section 7 amended -   
Mr P.G. PENDAL:  Clause 9 is effectively a rather cute let-out clause for the whole Bill.  It is difficult to discuss 
clause 9 without referring in some way to clause 10.  I notice that this amendment will effectively toughen that 
part of the 1999 legislation that contained prohibition against the construction or operation of a nuclear waste 
storage facility.  Section 7(1) reads - 

A person shall not construct or operate a nuclear waste storage facility in the State or use any place in 
the State for the storage or disposal of nuclear waste.  

This Bill seeks to amend that by inserting the following words -  

Subsection (1) - 

That is the subsection I have just read, and I ask members to listen particularly carefully to this - 

does not apply if the construction or operation, or the use of the place - 

That is, a nuclear waste storage facility - 

(i) results from an emergency situation; 

I am interested to know what is an emergency situation in those circumstances.  I suspect the parliamentary 
secretary will tell us that this is something to do with the potential for terrorist activities, and that was mentioned 
just prior to the luncheon suspension.  I want to confirm that that could constitute an emergency situation; and, if 
that is the case, I want to ask this obvious question: how can a nuclear waste storage facility be constructed in an 
emergency?  I would have thought that, by definition, it would take some time to construct a facility; or are we 
talking about making use of Mt Walton, for example, at Coolgardie? 

Mr M. McGOWAN:  The purpose of this clause is to allow, in emergency circumstances, the storage of nuclear 
waste within the State of Western Australia in order to prevent danger to human life or health, or irreversible 
damage to the environment, arising from that nuclear waste being within Western Australia.  This clause is not 
cute.  Its aim is to deal with a circumstance that may not at the moment be apparent but that may arise, and that 
we may have to deal with urgently and without a great deal of time for preparation.   

I will give a couple of ugly examples, but these things can happen.  It is possible these days, in the world in 
which we live, with the potential for terrorist attacks, for terrorists to get hold of the waste from nuclear reactors.  
That waste is produced by nuclear reactors around the world, whether they be in countries of the old Soviet 
Union, in parts of Europe or in the United States, or in defunct nuclear reactors in former Soviet Union 
submarines and so forth.  The waste produced by those reactors could be pulled together and used to create what 
is called a dirty bomb.  That is not an atomic bomb in the sense that it involves nuclear fission, which produces 
an atomic reaction à la Hiroshima.  Explosives are used in a device that pulls all that radioactive material 
together.  That device is then exploded using conventional explosives, and that radioactivity is dispersed by that 
conventional explosion, thereby creating a dirty bomb that can spread radioactive material over a large distance 
causing immense damage to health and the natural and built environments.  It is incredibly unlikely, but it is not 
absolutely outside the realms of possibility.  Therefore, we have drafted a clause that is designed to cater for 
those emergency circumstances.  A person might want to collect some of the waste produced by such an event 
and put it in a storage facility - the Bill refers to “the construction or operation, or the use of the place”, so it may 
be a shed - for a few days or a few weeks or whatever time it takes for that person to work out what he will do 
with that material.  It is basically to cater for that sort of emergency circumstance.   

Yesterday I raised the example of the Montebello Islands.  I believe one of the explosions on the Montebello 
Islands involved the use of an old ship.  Some of my constituents were on Royal Australian Navy warships at the 
time, observing from a distance of 10 miles.  The ship, which was an old Japanese freighter - or it might have 
even been a Japanese cruiser - from the Second World War had a British atomic device placed within it. 

Mr P.G. Pendal:  They must have been very old friends of yours. 
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Mr M. McGOWAN:  It was 1957.  They are probably only about the age of the member for South Perth.   

Mr P.G. Pendal:  You weren’t born in 1957.  They must have been awfully old. 

Mr M. McGOWAN:  They were constituents of mine, and they were probably about the age of the member for 
South Perth.  At the time they were young sailors who were made to watch the explosion take place from the 
upper deck of the ship.  Sir Robert Menzies, the then Prime Minister, invited the people concerned to set off that 
explosion.  In fact, I believe he gave permission for about a dozen nuclear bombs to be exploded on Australian 
soil in one of those unrecognised, infamous acts carried out during his prime ministership. 
The SPEAKER:  In my electorate. 

Mr M. McGOWAN:  Yes, in the Speaker’s electorate, which might explain a few things about the Speaker!  Of 
course, that explosion has left some atomic residue.  I am not a nuclear physicist by any means, but let us say, as 
a consequence of that, something was found that met the definition of “nuclear waste” and we had to deal with it.  
We may have to deal with it in this emergency circumstance.  That is what this Bill is about. 
Mr P.G. PENDAL:  The colleagues of the parliamentary secretary must be awfully old by now, because I do not 
think the parliamentary secretary was even alive by 1957. 
The SPEAKER:  I am positive of that. 
Mr P.G. PENDAL:  I am not only puzzled but also a bit concerned by several of his remarks.  Hansard will 
show that I asked a question about section 7, which is to continue the prohibition against constructing a nuclear 
waste storage facility.  The parliamentary secretary opened his remarks by saying that we were referring to 
storage.  No, section 7 of the Act does not deal with storage.  It principally refers to constructing or operating a 
nuclear waste storage facility.  I repeat my question: how can a nuclear waste storage facility be constructed - 
now I look to the amendments - in an emergency situation?  I think I heard the parliamentary secretary say that it 
could even be a shed.  I thank the parliamentary secretary so much.  What an assurance that is to the people of 
Western Australia - a shed!  We are talking about one of the most advanced technologies in the world, and the 
parliamentary secretary is talking about sticking it in a shed.  I hope the media will pick up on that and show a 
bit of interest in it. 

Let me return to the point that I am trying to make, which is that section 7 of the 1999 Act prohibits the 
construction of a nuclear waste storage facility.  Clause 9 of today’s Bill is intended to strengthen that 
prohibition, but it is the big let-out clause in any case that results from an emergency.  The parliamentary 
secretary has half explained, I will be the first to admit, what an emergency situation is.  However, I rather 
suspect that it is an impossibility to construct - according to the words of the legislation - a waste storage facility 
resulting from an emergency situation.  Therefore, by definition, we must be talking about somewhere like Mt 
Walton, which at least was set up by the Lawrence Labor Government in 1992 to take care of some of the State’s 
radioactive substances.  I return to the original point.  How can the parliamentary secretary say to us that any 
serious, permanent facility can be constructed in an emergency?  The more prudent activity would be to provide 
for that eventuality, so that in the event of a terrorist attack or an emergency situation there is a facility; however, 
the parliamentary secretary is now telling us that a “shed” might do. 

Mr M. McGOWAN:  I will return to the hypothetical situation I outlined previously, of terrorists exploding a 
dirty bomb using some of the waste generated by nuclear reactors in Uzbekistan, Kazakhstan or a submarine 
sitting off a naval base at Murmansk, Novaya Zemlya or Novosibirsk.  Suppose the terrorists get that waste 
together, put it into a dirty bomb and use it in Western Australia, and we had to deal with it in that emergency 
circumstance.  Some of the waste produced may not be highly radioactive.  Experts tell me that it must be put 
into a place where it is not in close proximity to residential areas or waterways and those sorts of places.  The 
facility that might have to be constructed in an emergency may be a hole in the ground with a tarpaulin over it, 
and some lining underneath to keep the waste from leaching through to the ground water. 

Mr P.G. Pendal interjected. 

Mr M. McGOWAN:  This is a hypothetical circumstance.  We want to be able to cater for an emergency and not 
infringe the law as it stands.  That would happen if the legislation did not contain this provision.  That is all this 
is about.  During an emergency we could not build something like the building at Yucca Mountain in Texas - a 
dedicated, high level waste nuclear storage facility that is designed to last hundreds of thousands of years.  
Nuclear waste has a half-life of something like 250 000 years.  They are putting something together in the United 
States.  If we found part of the Japanese ship in Western Australia that was exploded by Robert Menzies and had 
to deal with that in an emergency situation we might have to construct something in the Montebello Islands or in 
the Pilbara.  This provision is about catering for that circumstance so we do not break the law. 

Mr M.F. BOARD:  I raise this issue now, although it could be raised in some other areas, because the notes 
provided for in this legislation refer to the substantial penalties in section 7 and new section 7A.  There do not 
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appear to be any exemptions for acts of God in relation to nuclear waste that may find its way into Western 
Australia.  This example may have been used during the second reading debate.  Space junk or a spacecraft may 
fall from the sky and it may be classified as nuclear waste.  That is a likely event, to some degree; it is possible.  
I am not talking about an explosive device, but something that might come under the definition of nuclear waste.  
Could the person responsible for that waste be charged with importation of nuclear waste into Western Australia; 
if not, what are the provisions within this legislation that allow for an act of God? 

Mr M. McGOWAN:  Suppose a piece of space junk did fall from the sky.  It happened in 1979, in fact, although 
my sources tell me that that particular large piece of space junk - 

Mr J.J.M. Bowler:  It was Skylab. 

Mr M. McGOWAN:  Skylab occurred in 1979, I think.  I have actually seen a piece of Skylab in someone’s 
basement. 

Mr J.J.M. Bowler interjected. 

Mr M. McGOWAN:  The member for Eyre might like to enlighten us further about his experiences from being 
hit by a piece of space junk.   

Let us suppose that this piece of space junk fell into our jurisdiction and to some degree it was radioactive.  
Firstly, I think we would have difficulty prosecuting a foreign Government; there would be some jurisdictional 
difficulties.  Secondly, if it were an accident - which is the circumstance proposed by the member for Murdoch - 
the Criminal Code provides a defence for accidents and it applies to all offences.  I think it is section 27 or 
thereabouts of the Criminal Code. 

Mr M.F. Board:  That does not have to be specified within this legislation. 

Mr M. McGOWAN:  No.  All those defences - extraordinary emergency, accidents, mistakes of fact and those 
sorts of things - are outlined at the commencement of the Criminal Code and apply to all offences. 

Mr P.G. PENDAL:  I am one of the few people in this debate who has suggested that Western Australia should 
do its share in dealing with the waste that is generated on its behalf.  Over the past few days the government 
parties have been adamant that we will have absolutely nothing to do with the treatment of such waste.  
Therefore, I am left with no reassurance when I am told by the parliamentary secretary that if, in the event of an 
emergency, we do have to construct a facility, it could be a shed or it could be covered by a tarpaulin. 

Mr M.F. Board:  Do you have a shed in your backyard? 

Mr P.G. PENDAL:  The parliamentary secretary at the Table wants to give us an absolute guarantee that a Labor 
Government in Western Australia will have nothing to do with the storage of waste, except in an emergency, and 
in that emergency the two bits of technology it would rely on would be a “shed” and a “tarpaulin”.  That shows 
the nonsense of this Bill, and it shows the intellectual depth that this Government lacks when it tries to explain 
why this Bill was introduced.  In other words, the let-out clause, as I have described it, which contains proposed 
subsection 7(3), will in an emergency allow the construction and operation of a nuclear waste storage facility.  
The junior minister has fairly told us what an emergency might be, such as a terrorist activity, but he then told us 
that the storage facility could be a shed and we could use a tarpaulin.  I ask him and every member of the House 
who proposes to support the Bill to reflect on that.   

I will now ask a second question which is partly to do with the same issues.  Proposed subsection 7(3) states that 
subsection 7(1) of the current Act, which prohibits the construction of a facility, will not apply if the construction 
results from an emergency.  The parliamentary secretary has explained a terrorist attack.  Can he also tell me 
under what circumstance we could suffer “irreversible damage to the environment”?  In other words, if I put 
section 7 of the 1999 Act and the amendments in this Bill in sequence, there will still be a prohibition on the 
construction or operation of a nuclear waste storage facility, but that prohibition will be set aside in the event that 
there is “irreversible damage to the environment.”  What does that mean?   

Mr M. McGOWAN:  The member for South Perth is trying to be a bit tricky.  I am merely outlining to the House 
that in the terrible circumstance in which there was a terrorist attack in this State, the Government would have to 
take whatever steps had to be taken instantaneously to resolve the situation.  Guidelines are in place for the 
storage of radioactive material.  In fact, I think there are international guidelines and even conventions that detail 
these things, particularly for countries that share common land borders, where there may be difficulties with the 
storage of these materials in close proximity to the populations of those countries.  We would, of course, as 
would any government, attempt to comply with those guidelines.  The member for South Perth is also attempting 
to be a bit humorous, which is quite a novel experience for him, in taking my comments in the way that he has.  I 
believe that every person in Western Australia - bar the member for South Perth - would expect the Government 
to react with absolute haste and take whatever measures it had to take if something like this were to happen.  We 
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would take whatever steps we had to take and would construct such a facility in whatever way it had to be 
constructed to protect the safety and wellbeing of Western Australians.   

The member for South Perth said also that he takes a centralist or Whitlam-like view to the disposal of 
radioactive waste.  He said that Western Australia should cater for the proportion of waste for which we are 
responsible from the medical products that we use as a consequence of the reactor at Lucas Heights.  That is fine 
in theory.  However, the problem is that the Commonwealth is looking for one site.  It will not say that Western 
Australia has 1.9 million people, or one-tenth of the population of Australia; therefore we should take 10 per cent 
of the waste.  It will say to Western Australia - or to whichever State in which it decides to put the site - that we 
should take 100 per cent of the waste.  We do not have the luxury, as proposed by the member for South Perth, 
of saying we will just take our share of the waste, because that is not on offer.  What is on offer is a national site 
- one site.  I note that the minister responsible for this project is a Victorian.  He is not proposing that the site be 
in Victoria.  The Prime Minister is from New South Wales.  He is not proposing that the site be in New South 
Wales.  I am familiar with New South Wales.  There are vast areas of desert in New South Wales in places like 
Brewarrina, Bourke, Cobar, Broken Hill, Walgett and Coober Pedy.  Sorry; Coober Pedy is in South Australia.   

Mr M.F. Board:  Or White Cliffs. 

Mr M. McGOWAN:  Yes, or Lightning Ridge.  There are vast areas of desert that have not experienced an 
earthquake for all of recorded history.  When I was young, my father drove my brother and I all over that part of 
the world, to our eternal disquiet, so I am familiar with it.  We do not have the luxury of saying we will take our 
own waste, because that is not on offer.  The Commonwealth wants to put in one site.  Our view is that New 
South Wales gets the benefit of all of the research and activity from the reactor, and of all the resources from the 
Commonwealth.  If we take the theory of the member for South Perth, New South Wales has one-third of the 
population of the nation, so it gets vastly more - probably three times more - of the medical benefits from the 
reactor as does Western Australia.  If we follow the line of thinking of the member for South Perth, the State that 
produces the waste is the State that should accept the waste.   

Mr P.G. PENDAL:  In all of that material the parliamentary secretary did not touch on the question that I asked.  
I will repeat the question, and I will then deal with several of the issues that the parliamentary secretary raised.  I 
asked the parliamentary secretary to explain what he would regard as a position of “irreversible damage to the 
environment” that would invoke the let-out portion of this clause and allow Western Australia to build a nuclear 
waste storage facility.  Secondly, it is certainly not true that I take a centralist view on this matter.  I take a 
federalist view - I wonder whether the parliamentary secretary knows the difference - and that was the theme of 
my speech yesterday.  I believe that each of the States has a responsibility.  I remind the parliamentary secretary 
that I am in very good company in expressing that view, because that is also the view of his own federal leader.  
Yesterday I quoted from a report that states that in September 1991 -  

Primary Industries Minister Simon Crean -  
That is the same man who is leading the federal Labor Party today -  

officially seeks the participation of all governments in a coordinated search for a single national 
radioactive waste facility.    

Simon Crean was not the only federal Labor minister who took that view.  Another was Ross Free.  They took 
the same view that I have attempted to express here; namely, that it is not just a federal government problem but 
is a government problem at both the federal and state spheres.  Why is that so?  Constitutionally the States 
control the extraction or mining of uranium other than for defence purposes, and the Commonwealth controls the 
export of uranium.  That is one of the great things about the federation, and long may it endure, because it means 
that both Governments are needed to make use of the uranium that Australia has.  I am not a centralist.  I reject 
the centralist approach.  I am suggesting the federalist approach, which is what the current Prime Minister is also 
seeking to do; that is, a cooperative piece of federalism between all of the Governments that have constitutional 
reach.  I repeat that I am in good company, because Simon Crean, as late as 1991, when he had a handle on all of 
this, officially sought the participation of all Governments in a coordinated search to produce that waste facility.   
Having put the parliamentary secretary’s mind at rest about whether I take a centralist view - which is a rather 
silly thing to say - I ask him now to address the question that I asked.  Given that clause 9 will give the State the 
power to construct a nuclear waste storage facility in the event of an emergency situation, in the event of 
preventing danger to human life or health - and I have not asked about that yet - or in the event of irreversible 
damage to the environment, what does he envisage might be a case of irreversible damage to the environment 
that would invoke the let-out clause that would allow the Government of Western Australia to build, under this 
Bill a nuclear waste storage facility? 

Mr M. McGOWAN:  I have outlined to the member for South Perth the types of circumstances that are 
conceivable, although highly unlikely; namely, a terrorist attack, or a piece of space junk.  It might even be 
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another federal Liberal Government coming in and dropping atomic bombs on Western Australia.  That sort of 
circumstance is not immediately conceivable, but it is not beyond the realms of possibility.  

Mr C.J. Barnett:  That is an irresponsible thing to say.   

Mr M. McGOWAN:  It happened.  Perhaps the Leader of the Opposition was not here for the history lesson 
about 1957 when Sir Robert Menzies bought up all the atomic bombs and let them off in Western Australia, with 
young sailors watching from the decks of Australian warships, many of whom are now suffering health 
problems.  These are not likely scenarios.  This provision is designed to cater for an extremely unlikely situation.  
Its purpose is simply to say that it is a possibility so that if the Government has to act quickly in those sorts of 
extreme circumstances, it does not break the law.  That is what it is about.  The member raised the national 
approach of September 1991, when the then Minister for Primary Industries and Energy, Simon Crean, 
attempted to secure an all-state agreement on this issue.  My understanding is that the Western Australian 
Government did not participate in that approach.  It did not agree with it.  If the member does his research, he 
will learn that the Lawrence Government said it would deal with its waste, which resulted in the construction of 
the facility at Mt Walton in 1992, and that it would let other people deal with their waste.  Incidentally, that is the 
approach the member adopted and articulated in his speech of 13 October 1999.  He said that Western Australia 
should not be a receptacle for other people’s waste.  
Mr P.G. Pendal:  We were talking about Pangea’s overseas waste.  Read the whole speech.   
Mr M. McGOWAN:  I have read the speech.   
Mr P.G. Pendal:  Read the opening paragraphs.  I think you are out of your depth, and every time you open your 
mouth, you get in deeper.   
Mr M. McGOWAN:  The member said in his speech -  

For once in its life the Parliament can say in an unambiguous, bipartisan way that the Bill has the 
support of everyone.  It will send a message to not only Britain but also other places in the world that 
see us as a receptacle for the waste that has fouled their nests, but which Western Australia and its 
people will not stand for.  

New South Wales is another place in the world.  That is the view the member expressed at that time, which we 
support.  We support the views contained in his 1999 speech on this issue.  We are being entirely consistent with 
the approach taken by the Labor Government in 1991.  The now federal leader attempted to get a national 
approach, and we said that we did not want to be part of that.  We said that we would look after our own waste 
and that everyone else should look after their waste.  That has a certain logic and symmetry to it.  If people must 
take care of their own waste, they will be encouraged to be responsible in the production of that waste.   
The member asked about irreversible damage to the environment.  That would have to be examined according to 
the circumstances that exist at any particular time.  However, the phrase means what it says.  Irreversible damage 
to the environment is damage that will cause long-term harm and is unable to be repaired.  The member is a 
former environment spokesperson.  I know he has a commitment to the environment.  He would not like to see 
that sort of damage to the State.  Each set of circumstances would have to be examined, but I expect that 
radiation damage is very difficult to repair.  As I indicated yesterday, during my time at HMAS Stirling, the 
Navy was still issuing licences for people to visit some of the Montebello Islands as a result of the nuclear tests 
conducted there 40 years ago.  Those tests caused long-term damage.  We are merely including in the Bill a 
provision to recognise that damage can be caused by that sort of radiation.   

Mr P.G. PENDAL:  The member went as close as he could to being dishonest when he said that my 1999 
attitude was somewhat at variance with my attitude today.  I remind him - although, at his tender age, he cannot 
be having memory problems - that the 1999 Bill introduced by his leader, the then Leader of the Opposition, was 
entirely directed at the move of United Kingdom-based Pangea Resources Australia to import nuclear waste into 
Western Australia.  If I remember correctly, the issue arose because of the connection between Ian Fletcher - a 
very good individual - and the Pangea group, which was at that time displaying a promotional video about the 
economic benefits that would come to Western Australia if it allowed European and British waste to be stored 
here.  My second reading remarks in 1999 were a response to the proposal of the now Premier that we have no 
part in taking the nuclear waste of Great Britain, France, Germany or anywhere else in the world.  That is how I 
was able to say that we were of one mind.  Four years later, where once we had unity, we now have division.  
The Government is seeking to broaden the 1999 Pangea approach so that we do not touch any nuclear waste, 
including that generated on our behalf at Lucas Heights.  The parliamentary secretary cannot deny that.  Even the 
Premier admitted it.  It is written in the Bill.  My central thesis has been that for decades Western Australia, as 
part of a federation, has been receiving radioisotopes - currently about 35 000 doses a year - for the treatment of 
patients at its public and private hospitals, yet is not prepared to be part of the national solution to deal with the 
waste that comes in the wake of that production.  That does not make me a centralist; it makes me a federalist.  
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More than that, it makes me someone who wants to share in making the tough decisions about what we do with 
our nuclear waste.  We are very willing to share in making the easy decision to accept nuclear medicine from 
Lucas Heights.  I know that in recent months or years we have gone down a new and separate path regarding the 
positron emission tomography technology, much of which is produced at the local level.   

Members must understand why this Bill arose in the past few months.  It did not arise as a result of some deep 
matter of principle on the part of the Labor Party.  It was a grubby little attempt to snare the Opposition 15 
months out from an election.  One part of me is disappointed with the opposition response to this Bill - and I said 
that - and the other part of me is delighted that the Opposition had the brains to not fall for that little trick.  
Effectively, the Government has introduced a Bill it thought would be a snare but has turned out to not be that at 
all.  The shadow Minister for Health has in the past few days given certain assurances that take the sting out of 
the Government’s plan.  I am angry that we have trivialised one of the most important issues facing the world 
today.  It has been a grubby little political exercise.  Further, I repeat what I said on Tuesday that people like me 
who sought to get some advice had that advice cut off because we could not get access to the Radiological 
Council.  That is what makes me angry.   

Mr M. McGOWAN:  As I indicated to the member for South Perth, we are being highly consistent with our 1991 
view.  At that time we advised Hon Simon Crean that Western Australia would not be a dump for other people’s 
nuclear waste.  We said we would take care of our own waste, and we constructed a facility for that.  We are 
entirely consistent in that regard.  The member said that we had set up a trap for the Opposition, which it 
cunningly avoided.  What a trap!  It was part of the policy we took to the last election.  We highlighted it by 
putting it on the Internet.  That is how much of a trap it was.  The Government is delivering on something it 
committed to before the last election.  People voted on this matter.  Many people take a lot of notice of nuclear 
issues and look for them on their political radar screens.  The Government is delivering on its promise to the 
people.  The member for South Perth is urging it not to deliver on its election promise - that is the member’s line.   

I will follow the member’s argument to its logical conclusion.  We in this State receive benefit from Lucas 
Heights; therefore, we should accept our proportion of waste from Lucas Heights.  We also derive benefits from 
nuclear medicine generated by nuclear reactors in other countries and from products produced by electricity 
generated from nuclear reactors in other countries.  We receive the benefit of nuclear activities in the United 
States, France and Britain, which have nuclear reactors that produce medical products that are exported here to 
help patients in Western Australia.  To follow the argument that we must accept our responsibility because 
medical products are provided to Western Australians as a consequence of nuclear reactors, we should accept 
that waste as well because the people of this State are getting the benefit.   

Mr P.G. Pendal:  I have no trouble with what you’re saying.   

Mr M. McGOWAN:  I hope Hansard reported that.   

Mr P.G. Pendal:  I will say it again: I do not have a problem because I think you should clean up your own mess.  
How many times do you want me to say that?   

Mr M. McGOWAN:  The member for South Perth says that Western Australia should accept other countries’ 
nuclear waste.  Government members say that we are Western Australians and will stand up for Western 
Australian interests.  Those countries and other States receive the employment and economic benefits from the 
production of those products using nuclear facilities.  They receive economic benefits.  We pay them for those 
products.  Western Australians produce goods and services to produce income to pay for those products.  Let 
them take care of their own waste.  It would be a bad precedent for places to send their waste to other countries 
and States.  People who produce waste should take responsibility for that waste as it makes them responsible in 
the production of that waste.  The member for South Perth said that we should accept nuclear waste from 
overseas and Lucas Heights.  He is making the tough decisions, but he would run a million miles from this 
position if he had an electorate out in the bush.  Such a facility could be placed in the electorate of either the 
members for Eyre, Burrup, Pilbara or Roe, but not that of the member for South Perth.  The member has the 
luxury of saying that the waste should be taken.  When the Government tried to do something decent for his 
electorate and provide a railway station and train line, he said it could not be done.  “Imagine putting a railway 
down the middle of an eight or 10-lane freeway!”  That is the member’s view.  He is happy to be parochial with 
matters in his electorate, and he says it is okay to accept nuclear waste, but it must go to someone else’s 
electorate.  That is not the Government’s view.  

Mr P.G. PENDAL:  I will finish by returning to the matter of the Lawrence Government’s response referred to 
yesterday.  What the parliamentary secretary said today is no revelation.  Hon Simon Crean proposed and cajoled 
the States to come together to provide a single, unified waste disposal centre.  I said yesterday that Carmen 
Lawrence as Premier would not go along with that proposition, so she created her own.   

Mr M. McGowan:  For our own waste.   
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Mr P.G. PENDAL:  Yes.  I am in favour of the Lawrence position.  The Bill will effectively repudiate that 
position because its passage will close down Mt Walton.  It is no good frowning, parliamentary secretary.  It says 
there is a prohibition on the storage of nuclear waste and other intractable waste in Western Australia.  Look at 
section 7 of the principal Act.  Carmen Lawrence acted as a stateswoman.  She said that the State would not go 
along with Simon Crean’s urgings for a single, central national waste dump.  She chose Mt Walton, which was 
to be the repository for what I think is called - correct me if I am wrong - medium-level or intermediate-level 
nuclear waste and other intractable materials.  At least Carmen Lawrence had courage on the matter, even though 
she got a little wobbly this year about nuclear ships in Fremantle harbour and rather pathetically went out in the 
dinghy with Hon Jim Scott to keep the hoards away.  At least in 1992 she showed the courage that the 
parliamentary secretary and his Government reject today.  It is too late.  Mt Walton is there.  It is not me saying 
that it is a medium-level nuclear storage facility; the Government’s own documents and experts say so.  As I 
read it, the Bill means that Mt Walton will have to close down.  That is why I said at the start in this debate that 
the Government has snookered itself.  When these things are to be addressed in one year or in 10 years, the 
parliamentary secretary will know then that he snookered himself.  Maybe members think it will not matter 
because the Government will have long been out of office by then and it will not matter.  It should matter to us 
whether we pass good legislation.   

I think we should have left things as they were in 1999 when at least unanimity was reached that we did not want 
Pangea Resource’s material dumped in Western Australia.  Dr Gallop, the new Minister for Science, has gone 
from a very sound and admirable position in 1999 to a rather pitiful situation in 2003 in which he pretends that 
we are at the cutting edge of dealing with this issue.  In fact, this represents a regression to the nineteenth 
century.  That is why this is a rather sad sell-out of the people of Western Australia.  Ultimately, the Government 
will have snookered itself and will have no option other than to close down the Mt Walton site.   

In summary, Carmen Lawrence was right.  She was showing some stateswomanlike qualities in 1992, not unlike 
the member for Victoria Park did in 1999.  That will all be undone by a clever dick amendment that comes by 
way of this Bill.  The State simply does not need it, and we will move from a position of strength to a position of 
weakness.  I continue to oppose the Bill, but I do not intend to argue beyond this point.   

Clause put and passed.   

Clause 10:  Section 7A inserted -   
Mr M.F. BOARD:  This clause proposes a section prohibiting the transport of nuclear waste in this State, and 
provides an exemption for transportation in an emergency situation.  The primary point of clause 10 is to 
introduce a very significant penalty of $500 000 for a person who contravenes proposed subsection (1).  My first 
question is: if it will be illegal, once this Bill is passed, under that definition alone to bring into the State any 
kind of nuclear waste, why is it necessary to have a separate clause on transportation?  I presume that 
“transportation” has a very wide definition.  If you cannot bring nuclear waste into the State, how is it relevant?   

Mr M. McGOWAN:  Clause 10 is similar to clause 9, which deals with the construction or operation of a nuclear 
waste storage facility in Western Australia.  This clause also prohibits the transportation of that waste within 
Western Australia, except in an emergency situation, which we have just debated at length.  Let us imagine that 
this transportation provision was not in the Bill and there was only a prohibition on the construction and 
operation of a nuclear facility.   

Mr M.F. Board:  Or anything else in this State.   

Mr M. McGOWAN:  I will get to that.  In theory, a court could hold that commonwealth land was not land 
within the State; therefore, our Bill would fail because there would be no prohibition.  We have added the 
prohibition on the transportation of nuclear waste because, to get to commonwealth land within the State, such as 
a defence facility or some land resumed by the Commonwealth for the purpose of disposing of nuclear waste, it 
would have to cross state territory.  We are saying that it will be an offence to cross state territory.  We are 
covering all options and giving ourselves an exemption clause in the case of that very hypothetical terrorist 
attack to allow us to put in place emergency measures.  This provision gives us greater scope to block the setting 
up of such a facility in Western Australia.   

Mr M.F. BOARD:  In terms of the State’s territorial waters and islands outside of the State, many of which are 
under the jurisdiction of the Commonwealth but some of which are under the jurisdiction of the State, does the 
parliamentary secretary know which piece of land controlled by the Commonwealth is closest to the Western 
Australian coast?   

Mr M. McGOWAN:  The member for Murdoch has asked which islands are under commonwealth or state 
control.  The Cocos - Keeling - Islands are commonwealth islands, although we have some arrangement with the 
Commonwealth to provide some local government and administration services.   
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Mr P.G. Pendal interjected.   

Mr M. McGOWAN:  That is correct.  All the other islands off the Western Australian coast are Western 
Australian territory, so this Bill would apply.  That is my understanding.  However, if I am incorrect, it will be 
very difficult for us to regulate the establishment of such a facility on an island.  I think it is highly improbable 
that the Commonwealth would attempt to put such a facility on Rottnest Island or on any of the islands in the 
north west, which would be regarded as security risks.  The islands in the north west and the islands of the 
Bonaparte Archipelago and Yampi Sound would be regarded as difficult locations.  I cannot foresee the 
Commonwealth Government establishing a facility on the Recherche Archipelago.  It would also be highly 
unlikely for a facility to be established on Heirisson Island, although the member for South Perth may change his 
view if the Commonwealth Government chose Heirisson Island.   

Mr M.F. BOARD:  The point, as ridiculous as it may seem, was that under this clause a nuclear waste facility 
could be established in reasonable proximity to our coastline without the transportation of that nuclear waste 
through the State.  In that sense, the provision would not apply.  That is simply a statement, but the 
parliamentary secretary may wish to add to it.   

I am unsure how, according to the parliamentary secretary’s example, a prohibitive substance such as nuclear 
waste can be a transportation issue if it is already an offence to bring that waste into the State.  Other clauses 
refer to aiding or abetting its transfer into the State.  I do not understand how something that is already illegal 
can be transported within the State.  It is an offence to be associated with that nuclear waste.  The point I make is 
that I still think the transportation provision is irrelevant.  Is the parliamentary secretary saying that an individual 
could transport nuclear waste without contravening other parts of the legislation?   

Mr M. McGOWAN:  As I understand the member for Murdoch’s argument - 

Mr M.F. Board:  No, I am just trying to understand it. 

Mr M. McGOWAN:  He has asked why we need to make it illegal to transport nuclear waste within the State if it 
is illegal to bring it into the State.  We had to make the construction of a facility and the transportation of nuclear 
waste illegal because there was some constitutional concern about making the substance itself illegal within the 
State in terms of importation under section 92 of the Commonwealth Constitution, the freedom of interstate trade 
provision, which has been litigated at length.  Essentially, that section is designed to allow for interstate trade 
without necessary restriction.  The advice we have received is that the best way to deal with it is to prohibit the 
construction and the transportation, but not prohibit the substance itself.   

Clause put and passed. 

Clause 11 put and passed.   

Clause 12:  Section 8A inserted -  

Mr P.G. PENDAL:  Clause 12 deals with the issue of injunctions.  The minister may apply to a court for an 
injunction if he or she discovers that someone is about to construct a nuclear waste storage facility.  It seems to 
me to be a rather long bow, but I do not have a difficulty with it except this: why would the minister, instead of 
using an injunction to stop its construction, not take advantage of clause 7, in which it is made unlawful and 
which provides an immediate $500 000 penalty?  Why would the minister want to hunt around and get an 
injunction when he or she could take those people to court to make the prevention stand?   

Mr M. McGOWAN:  There is some concern about instituting criminal proceedings against and fining another 
level of government in relation to this matter.  The State would have constitutional difficulties pursuing and 
prosecuting the Commonwealth; therefore, we put in place this injunction method whereby injunctions can be 
taken against the construction or transportation companies that may be involved, and therefore avoiding that 
constitutional difficulty.   

Mr M.F. BOARD:  I have some problems with this clause.  I mentioned this issue during the second reading 
debate because it raises a number of unanswered questions that need to be clarified by the parliamentary 
secretary.  Proposed section 8A(1) reads - 

The Minister may apply to a court (including the Supreme Court) for an injunction to prevent a person 
from doing anything that would involve - 

(a) the construction or operation of a nuclear waste storage facility in the State; 

(b) the use of any place in the State for the storage or disposal of nuclear waste; 

(c) the transport of nuclear waste in the State, 

The following words create the difficulty - 
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or that would facilitate or provide assistance in relation to any of those matters. 

It seems to me that it will affect anyone who is acting as an agent or a consultant or who may conduct a meeting 
about the possibility of a nuclear waste facility.  They could be agents who work for Pangea, a member of 
Parliament from another State, or even a minister of the Crown who was acting on behalf of the federal 
Government and who might meet with one of the Government’s own members, even the Premier, about a facility 
in Western Australia.  They would be contravening this proposed subsection because they would be acting in a 
way that might cause a facility to be built.  It has very wide ramifications.  It seems that it would apply to 
anyone.  We have freedom of speech, movement and association and freedom of the Press.  This proposed 
subsection could be used against a lobby group that might be acting on behalf of a group in the interests of the 
nation.  The wording of this provision appears to infringe on most of the principles on which our democracy is 
based.  I would like a very clear explanation of the intent of the proposed subsection.  

Mr M. McGOWAN:  I thank the member for Murdoch for his concerns.  This proposed subsection is to enable 
the States to take out an injunction against any corporation, company or body that is participating in the 
construction or transportation of the substance that we are trying to prevent from being stored in Western 
Australia.  The circumstances the member for Murdoch outlined are highly unlikely.  In any event, based on the 
Theophanous and the Lange cases in the High Court, any political discussion or matters that involve general 
debate of these issues would be protected.  If a construction company were engaging in discussions about the 
design of a facility within the boundaries of Western Australia, under this Bill it would be appropriate to take out 
an injunction to prevent the matter from going any further if doing so assisted the aim of the Act, which is to stop 
transportation of nuclear waste in Western Australia.  

Mr M.F. BOARD:  I understand what the parliamentary secretary said.  However, it does not clarify the 
situation.  The proposed subsection provides that the minister may apply for an injunction against a person, 
corporations or companies doing something that would “facilitate or provide assistance”.  It seems to me that 
anyone who wanted to meet with someone about a nuclear waste storage facility in the State would be 
contravening this legislation.  To provide assistance can mean to act on someone’s behalf, to provide information 
or to clarify information.  It has a very wide meaning.  I am not trying to be pedantic, but the provision appears 
to be against freedom of movement and expression of speech.  I am sure that it is not the Government’s intention 
to stop anyone talking about this issue.   

Mr M. McGowan:  We can’t do that.   

Mr M.F. BOARD:  I know that, but that is what the proposed subsection states.  

Mr M. McGowan:  We could not use the provision in that way. 

Mr M.F. BOARD:  It should be clarified.  

Mr M. McGowan:  I am clarifying it.  No Act of State Parliament can breach the Commonwealth Constitution.  
The Commonwealth Constitution contains provisions, particularly sections 1 to 7, that override state laws when 
there is a direct inconsistency.  It is not unusual for people to apply for an injunction against businesses or people 
who are building something that infringes on their quality of life.  

Mr M.F. BOARD:  If representatives of Pangea - the catalyst for the Bill introduced in 1999 - were discussing a 
nuclear waste storage facility, could an injunction be sought to stop that?   

Mr M. McGOWAN:  No.   

Mr M.F. Board:  That is what it states could happen. 

Mr M. McGOWAN:  That type of discussion would be protected under the Commonwealth Constitution.  It is a 
highly public and political matter and there is no intention by the Government to hinder that discussion.  The aim 
of the provision is to enable an injunction to be sought against actions of engineering companies in relation to 
this matter.  It is not unusual for people to take out injunctions against people to prevent them from undertaking 
further work or continuing an activity on something.  It is common practice.  

Mr M.F. Board:  We have enough information on the record to clarify that.  

Clause put and passed.  

Clauses 13 and 14 put and passed.  

Title put and passed. 
 


